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Evaluation
The contributors offer divergent points of view on the likely effect of the advisory opinion on the quest for a just resolution of the Israeli-Palestinian conflict, the substantive law on the several subjects addressed, and the Court's own authority within the UN system and as ajudicial organ. At one end of the spectrum, Falk perceives the ruling as highly significant for efforts to reorient the peace negotiations within the framework of international law; in light of the Court's capacity to speak with virtual unanimity, he goes so far as to contend that the formal view of advisory opinions as technically nonbinding is "outmoded and regressive" and that the authoritativeness of this ruling should approach that of a binding judgment. For her part, Pomerance asserts that a Court bent on aggrandizing its own role beyond consensualjurisdiction jeopardizes its own authority, which poses a threat to the search for a peaceful settlement.
Throughout the Agora, the contributors bring out ways in which the Court could have done a much betterjob of discharging its obligations under Articles 53, 56, and 68 of its Statute to render decisions that are well-founded in fact and law and to state the reasons on which the advisory opinion was based. Not only those who disagree with the Court's general approach to the questions addressed (for example, Wedgwood and Murphy on self-defense, and Dennis on human rights), but even those generally supportive of the decision (for example, Scobbie and Imseis) question the quality ofjudicial reasoning in aspects of the advisory opinion and offer alternative explanations (of the law of self-defense and humanitarian law, respectively) that are more precisely reasoned than those stated by the Court. In this vein, Kretzmer asserts that the Court's failure to articulate the legal reasons underlying its conclusions on humanitarian law may negatively affect the prospects for compliance.
Our hope is that the reasoned critiques of the advisory opinion expressed in this Agora will contribute to informed debate on the role of international judicial proceedings, including advisory proceedings, in an ongoing violent conflict, especially from the perspective of promoting international peace and security, the peaceful settlement of disputes, and the authority of the Court.
THE "WALL" DECISIONS IN LEGAL AND POLITICAL CONTEXT

By Geoffrey R. Watson*
In June 2002, the Israeli cabinet approved a plan to construct a continuous "security fence" separating much of the occupied West Bank of the Jordan River from Israel proper. ' The stated purpose of the barrier was to prevent Palestinian terrorists from entering Israel and killing Israeli civilians. Construction began in 2002, and a significant portion of the structure had been completed by early 2004. The current route of the wall deviates significantly from the "Green Line"-the 1949 armistice line that separates the West Bank from Israel. The fence frequently enters and traverses the West Bank, encirclingJewish settlements there. Eventually, about argued that construction of the wall violated international law. Neither Israel nor the United States made an oral presentation.
On July 9, 2004, the Court issued an advisory opinion, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territoy, which described the construction of the wall as a violation of international law and concluded that states must take steps to avoid supporting continued construction of the wall. The vote on most subparagraphs of the dispositif was 14-1. Sevenjudges contributed separate opinions, but some who voted with the majority nonetheless expressed misgivings about the Court's reasoning. Judge Thomas Buergenthal cast dissenting votes on all but one subparagraph of the dispositif.
In the meantime, the Israeli Supreme Court, sitting as the High Court ofJustice, was entertaining several petitions challenging the construction and routing of the wall on various legal grounds. On June 30, 2004-just nine days before the International Court issued its advisory opinion-the Supreme Court invalidated military orders for the construction of several portions of the fence. The Court found that some deviation from the Green Line was acceptable, but that in many instances the Israel Defense Forces (IDF) had routed the wall so as to cause disproportionate harm to the Palestinian population. "
Part I of this essay describes the decision of the International Court, including highlights from the separate opinions of individual judges. Part II describes the decision of the Israeli Supreme Court. Part III compares and contrasts the methodology of the two opinions. Part IV offers some comments on the political and legal context of the decisions.
I. THE ADVISORY OPINION OF THE INTERNATIONAL COURT OFJUSTICE
Jurisdiction
The Court's opinion began by considering Israel's arguments that the ICJ lackedjurisdiction. The Court first noted that Article 65(1) of its Statute authorizes it to give an advisory opinion on "any legal question" submitted by a competent authority, and it observed that Article 96(1) provides that " [t] he General Assembly or the Security Council" may request the Court to give an advisory opinion on "any legal question." 2 In its written statement, Israel argued that the General Assembly had acted ultra vires the Charter when it adopted its resolution requesting the advisory opinion. In particular, Israel contended that the Assembly lacked authority to adopt such a resolution when the Security Council was already seized of the matter. Israel pointed to Article 12(1) of the UN Charter, which provides: "While the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation unless the Security Council so requests."
The Court dismissed this argument on two grounds. First, it asserted that a request for an advisory opinion is not a recommendation, and thus not prohibited by Article 12(l).1 3 Second, the Court said that the Council was not, in any case, "exercising" its "functions" on the matter. The Court acknowledged that early United Nations practice had held that the Council was exercising its "functions" if it had a matter on its agenda, but the Court noted that the practice had evolved to the point where the Assembly is precluded from acting only if the Council is exercising its functions "at this moment," or at least was exercising them in the recent past.
The ICJ also rejected Israel's arguments that the Assembly's request was incompatible with the Uniting for Peace Resolution, which authorizes the Assembly to make "appropriate recommendations to Members for collective measures" when the Council "fails to exercise its primary responsibility" to maintain international peace and security.' 6 The Court observed that a permanent member of the Council (the United States) had vetoed draft resolutions condemning settlements and, in particular, the construction of the wall itself. 7 The Court found it "irrelevant" that the Council had not taken up a resolution specifically considering a request for an advisory opinion.' Nor did the Court seem to think it relevant that the Security Council had adopted Resolution 1515, endorsing the Quartet's road map for peace, on November 19, 2003, just nineteen days before passage of the resolution requesting an advisory opinion on the wall. The Court likewise dismissed Israel's procedural arguments that the Tenth Emergency Special Session of the Assembly lacked the authority to request the advisory opinion. The Court found no legal basis for challenging the "rolling" character of the special session, which was initially convened in 1997 and has met eleven times since. 9 Nor did the Court find any "rule of the Organization" forbidding the special session to meet and conduct business at the same time as the regular session of the General Assembly.
2 " Finally, the Court noted that the special session appeared to have been convened in accordance with the Assembly's Rules of Procedure, and it saw no reason to rebut the usual presumption that a resolution of a UN organ is valid if adopted in accordance with that organ's procedural rules.
2 '
Next the Court took up Israel's contention that the issue was not a "legal question" within the meaning of Article 96(1) of the Charter and Article 65(1) of the Court's Statute. Israel contended, among other things, that the question was not phrased with sufficient clarity and specificity and did not lend itself to judicial resolution." Indeed, there were certain ambiguities in the question posed by the Assembly. For example, it asked what the "legal consequences" of construction of the wall were, but it did not ask whether construction of the wall itself was unlawful. In addition, the Assembly did not specify whether it meant consequences for all states, for international organizations, or for Israel and the Palestinians alone.
The Court found that the question presented was "legal." Lack of clarity did not "deprive the Court ofjurisdiction" but, instead, required "clarification in interpretation" by it. The Court noted that it had answered ambiguous or unspecific requests on several prior occasions.3 Interpreting the Assembly's request, the Court found that it would indeed be obliged to address the underlying substantive question of the lawfulness of construction of the wall. 24 And it did not find the task of assessing any resulting "legal consequences" to be unduly abstract or incapable of determination. 25 Likewise, the Court rejected any suggestion that the question was "political" rather than "legal." Relying on the advisory opinion on Nuclear Weapons, the Court found that 16 GA Res. 377A (V), para. 1 (Nov. 3, 1950 24 Id., para. 39. 15 Id., para. 40.
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the "fact that a legal question also has political aspects" did not mean the question was not a legal one.
2 6 By a unanimous vote, the Court found that it had jurisdiction. 27
Propriety of Exercising Jurisdiction
The Court next turned to the arguments of Israel and the United States that it should exercise its discretion not to hear the case. Article 65(1) of the Court's Statute provides that the Court "may" give an advisory opinion if requested, not "shall" give one. The Court reiterated its traditional position that this language gives it discretion not to give an opinion, but that ordinarily it should not exercise this discretion without "compelling reasons."" 2 Israel and the United States had argued that the Court should exercise its discretion because an interested party, Israel, had never consented to any adjudication of its dispute with the Palestinians. These states cited the Permanent Court's refusal to issue an advisory opinion in Status of Eastern Carelia because Russia, an interested party, had (among other things) refused to consent to any form of dispute resolution. 29 But the International Court found that Eastern Carelia was not controlling here. The Court distinguished Eastern Carelia on the grounds that it had involved a state that was not a member of the League of Nations or a party to the Court's Statute. 0 Nor was the Court persuaded by the argument that an advisory opinion might interfere with the Middle East peace process, in particular the road map to peace sponsored by the Quartet.
3 ' The Court said it was "not clear.., what influence the Court's opinion might have" on negotiations, and it mentioned that states had conflicting views on this question. Accordingly, it held that the possibility of interference was not a "compelling reason" to refuse to issue an opinion. The ICJ then turned to the argument that it did not have sufficient facts on which to base a decision. In its written submission, Israel had asserted that a complete and thorough examination of the question would require a detailed inquiry into the nature of the terrorist threat, the effectiveness of various alternative routes, the motives behind construction of the fence, the extent of infringements on Palestinian life and freedom of movement, and a variety of other complex factual questions. 3 3 Even in a contentious proceeding, Israel argued, it would be difficult, if not impossible, to conduct a fair inquiry into such highly politicized factual questions. In this advisory proceeding, Israel noted, participants were given only six weeks in which to file written materials. Under all these circumstances, Israel argued, the Court "could not possibly have the necessary material before it" to make "findings of fact. "' Accordingly, Israel observed that it would not file a submission on the merits in such circumstances. Because Israel chose not to address the merits, it argued that the Court should follow its precedent in Eastern Carelia, in which Russia likewise refused to participate in an advisory proceeding. [Vol. 99:6
The opinion for the Court's majority rejected these arguments. The Court observed that it had in its possession a voluminous report by the secretary-general 36 and detailed submissions from
Palestine and other participants. The Court also noted that while Israel's written statement was confined tojurisdiction and propriety, it "contained observations on other matters," including security concerns. The Court added that many other documents relating to Israel's security concerns were already in the "public domain. ' 3 7 "Moreover," the Court wrote, "the circumstance that others may evaluate and interpret these facts in a subjective or political manner can be no argument for a court of law to abdicate its judicial task."
38
Next, the Court dismissed the contention that an advisory opinion would serve no useful purpose. It acknowledged that the General Assembly had already declared the wall illegal and that the Assembly had not made clear why it wanted an opinion. But the Court invoked its reasoning from the Nuclear Weapons advisory opinion, in which it had rejected a similar argument.
39
It held that it could not "substitute its assessment of the usefulness of the opinion" for that of the General Assembly, and that the Assembly "has not yet determined all the possible consequences of its own resolution., 40 Finally, the Court rejected Israel's argument that an advisory opinion was inappropriate because of the doctrine nullus commodum capere potest de sua injuria propria-i.e., that Palestine came to the proceedings without "clean hands" insofar as it was responsible for terrorist attacks on Israeli civilians. The Court quickly dismissed this doctrine as not "pertinent" because the General Assembly, not Palestine, had requested the advisory opinion. 4 " Thus, the Court found, by a vote of 14-1, that there was no "compelling reason" to decline to give an advisory opinion.
42
Judge Buergenthal, the lone dissenter on this holding, filed a detailed separate opinion. 4 
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The ICJ's discussion of humanitarian law was particularly noteworthy for its treatment of the Fourth Geneva Convention.
5
" Israel has long taken the position that the Convention does not apply dejure to the Israeli occupation of the West Bank and the Gaza Strip, but it has nonetheless voluntarily applied the humanitarian provisions of the Convention de facto. The Palestinians and most states have long taken the view that the Convention does apply dejure to the Israeli occupation. Common Article 2 of the Convention provides, in part:
[1] In addition to the provisions which shall be implemented in peace-time, the present Convention shall apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High Contracting Parties, even if the state of war is not recognized by one of them.
[2] The Convention shall also apply to all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets with no armed resistance.
Israel has long argued that the only basis for applying the Convention to an occupation of territory of a party to the Convention is set forth in paragraph 2, and that paragraph 2 by its terms limits its applicability to occupation of the territory of a high contracting party. Israel argues that the West Bank is not such territory, since only two states (Britain and Pakistan) ever recognized Jordan's assertion of sovereignty over the West Bank, whichJordan held from 1948 to 1967.
The International Court rejected Israel's reading of common Article 2. The Court observed that paragraph 1 lays down only two conditions for applicability: first, that there be armed conflict; and second, that it take place between two or more contracting parties. If these conditions are satisfied, the Court said, then "the Convention applies, in particular, in any territory occupied in the course of the conflict by one of the contracting parties." In other words, the Court adopted the view that both paragraphs 1 and 2 cover certain instances of occupation of enemy territory. Paragraph 2, it said, was not intended to limit the scope of paragraph 1 by "excluding therefrom territories not falling under the sovereignty of one of the contracting parties." Instead, paragraph 2 added to, rather than subtracted from, the universe of occupations already covered by paragraph 1. According to the Court, paragraph 2 merely says that "even if occupation effected during the conflict met no armed resistance, the Convention is still applicable."'" The Court found support for its interpretation in the travaux priparatoires of the Convention, the practice of the contracting parties after the adoption of the Convention, the practice of the International Committee of the Red Cross, the practice of the UN General Assembly and Security Council, and the jurisprudence of the Israeli Supreme Court. 52 The Court found one further source of law to be relevant: international human rights law. Israel has taken the position that the human rights treaties to which it is party, including the Civil and Political Covenant and the Economic and Social Covenant, are intended to apply only in time of peace, and that humanitarian law is applicable in time of armed conflict. The Court noted that it had rejected a similar argument in the Nuclear Weapons advisory proceeding, having dismissed the argument that human rights law applies only in peace. Instead, the Court reasoned there, the "right to life" norm in human rights law did apply in time of war, but its content was defined by the overlapping lex specialis-humanitarian law. 52 Reiterating this point in somewhat broader terms, the Wall advisory opinion took the view that "the protection offered by human rights conventions does not cease in case of armed conflict," except insofar as that protection can be derogated from pursuant to the terms of human rights treaties. [Vol. 99:6
The opinion went on to conclude that the Human Rights Covenants apply to the human rights practices of a state outside its own territory. Article 2(1) of the Civil and Political Covenant provides that each party "undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights" guaranteed by the Covenant.1 5 Canvassing the travaux prparatoires of the Covenant, and in particular the Human Rights Committee's view that this provision has extraterritorial effect, the Court concluded that it applied to the conduct of Israel outside its own territory. 5 6 The Economic and Social Covenant does not contain a provision on its territorial scope, but the International Court embraced the view of the Committee on Economic, Social and Cultural Rights that a "State party's obligations under the Covenant apply to all territories and populations under its effective control."" The Court reached a similar conclusion about the extraterritorial scope of the Convention on the Rights of the Child s Having determined the applicable law, the Court then sought to apply it to the facts. It first took note of conflicting views of participants on the purpose and effect of the wall. Palestinians and many other participants argued that the purpose of the wall was not simply to combat terror, but also to "create facts" on the ground that would lead to a de facto annexation of a significant portion of the West Bank. These participants also stressed the deleterious effects of the wall on Palestinian daily life, the Palestinian economy, and basic liberties like travel and work. By contrast, Israel has argued that the purpose of the wall is solely to prevent terrorist attacks, not to "create facts"; Israel says the wall will be temporary. In addition, Israel claims that any burden on Palestinian day-to-day life is far outweighed by the security benefits of the wall, which prevents suicide bombers and other terrorists from attacking Israeli civilians in Israel and in Israeli settlements on the West Bank.5 9
The Court then developed an argument that construction of the wall violated Palestinian rights of self-determination-an argument that Palestine and other participants had pressed in their written submissions. 60 First citing Security Council Resolution 242, the Court reaffirmed the general rule against acquisition of territory by force. Citing, next, Israel's recognition of the Palestine Liberation Organization (PLO) as the representative of the "Palestinian people," the Court reaffirmed this people's right of self-determination. Finally citing Article 49(6) of the Fourth Geneva Convention, which forbids the occupying power to "deport or transfer parts of its own civilian population into the territory it occupies," the Court reached the conclusion that Israeli settlements are unlawful. 6 Israel has long argued that "drop by drop" settlement by individuals is not a state-sponsored "transfer" within the meaning of Article 49(6), but the ICJ apparently adopted the view that state-sponsored subsidies and incentives are the equivalent of a "transfer" of the population to those settlements. The Court invoked the practice of the Security Council in support of this conclusion. 62 This holding on settlements led the Court to its conclusions on self-determination. The Court "note[d] the assurance given by Israel" that the wall would be temporary, but it concluded that the wall creates "a 'fait accompli' on the ground that could well become permanent" and lead to de facto annexation. 63 Moreover, the wall was an "expression in loco" of Israel's "illegal" settlement policy, one that posed a "risk of further alterations to the demographic composition" of the West Bank because of the possible Palestinian "departure" from affected areas. The Court concluded that construction of the wall "severely impedes the exercise by the Palestinian people of its right to self-determination, and is therefore a breach of Israel's obligation to respect that right." ' The majority opinion next turned to humanitarian law and human rights law. It first noted that Article 6(3) of the Fourth Geneva Convention states that certain provisions of the Convention remain applicable "for the duration of the occupation, to the extent that such Power exercises the functions of government in such territory." These provisions include Article 49 (prohibiting deportations from occupied territory, and transfer of the occupier's civilian population into it), Article 53 (restricting the destruction of private property), and Article 59 (obliging the occupier to permit relief supplies to flow into occupied territory). 65 The Court likewise noted that some provisions of human rights law are applicable to the occupation, and it observed that Israel had exercised its right of derogation only from Article 9 of the Civil and Political Covenant, relating to liberty and security of person, as well as arbitrary arrest and detention. 66 In particular, the Court emphasized the applicability of Article 17(1) of the Covenant, which forbids "arbitrary or unlawful interference" with "privacy, family, home or correspondence," and Article 12, which protects freedom of movement. 67 Various provisions of the Economic and Social Covenant were also deemed pertinent, including Articles 6 and 7, which guarantee the right to work, and the protections relating to food, hunger, children, health, and education in Articles 10 through 14.68 The Court reached similar conclusions regarding various provisions of the Convention on the Rights of the Child. 6 9 Interestingly, the Court also found relevant several instruments obliging Israel to afford free access to holy places. The Court indicated that access to the holy places had been guaranteed in the British Mandate for Palestine and in the 1947 UN General Assembly Plan of Partition for Palestine. 76 And it found that Israel remained bound by undertakings in its 1949 General Armistice Agreement with Jordan, which obliged the parties to establish ajoint committee to deal with matters on which "agreement in principle already exists," including "free access" to the holy places.
7 ' The Court considered that this obligation had "further been confirmed" by Article 9(1) of the 1994 peace treaty between Israel and Jordan, which provides in general terms that each party will provide "freedom of access to places of religious and historical significance."
72 The
Court's reliance on these materials was surprising, given that neither Palestine norJordan had emphasized the holy places in its written statement.
73
The Court next found that Israel had violated various provisions of humanitarian law relating to economic and social rights." Citing a report of the secretary-general, the Court stated that the wall had imposed substantial restrictions on the movement of Palestinians (but not of Israeli citizens), and that it had had serious deleterious effects on the agriculture, education, health care, and overall economy of Palestine. 75 The Court acknowledged that Israel had provided access gates along the wall, but they were "few in number in certain sectors and opening hours appear to be restricted and unpredictably applied." In this connection, the ICJ suggested that the wall "is tending to alter the demographic composition" of the West Bank, contributing to what the Court described as a violation of Article 49(6) of the Fourth Geneva Convention.
6
Acknowledging that some provisions of humanitarian law permit an occupier to take certain security measures when militarily necessary, the Court still noted that other provisions contained no such exception. For example, no exception for military necessity could be found in Article 49(6) of the Fourth Geneva Convention (restricting transfers of population into occupied territory) or Article 46 of the Hague Regulations (obliging respect for, and prohibiting confiscation of, private property). On the other hand, the Court conceded that Article 49(1) of the Fourth Geneva Convention, which prohibits deportations and mass transfers of population from occupied territory, is qualified by Article 49(2), which permits "evacuation" if the "security of the population or imperative military reasons so demand." Likewise, the Court acknowledged that Article 53 of the Convention prohibits destruction of private property except "where such destruction is rendered absolutely necessary by military operations., 77 But the Court concluded simply that "on the material before it, the Court is not convinced that the destructions carried out contrary to the prohibition in Article 53 of the Fourth Geneva Convention were rendered absolutely necessary by military operations."
78
The Court quickly rejected Israel's self-defense arguments, observing that Article 51 of the Charter covers attacks "by one State against another State" and that Israel was not claiming that terror attacks against it were "imputable to a foreign State." In addition, Israel "exercises control" over the West Bank, and the terrorist threat "originates within, and not outside, that territory." The situation was thus "different" from those elaborated in Security Council Resolutions 1368 and 1373, which reaffirmed the inherent right of self-defense in the context of international terrorism. Therefore, the Court concluded, Article 51 of the Charter had "no relevance" to the current case. 79 Finally, the Court held that Israel could notjustify the wall on grounds of necessity. According to Article 25 of the International Law Commission's Articles on Responsibility of States for Internationally Wrongful Acts, an act can be justified on grounds of necessity if it is "the only way for the State to safeguard an essential interest against a grave and imminent peril.
'8 After quoting this provision, the Court said simply that it was "not convinced" that the wall was "the only means" for Israel to combat the terrorist threat. Thus, by a 14-1 vote, the Court concluded that construction of the wall was "contrary to international law." 8 2 The applicable portion of the dispositif, paragraph 3(A), was not broken down in any more detail. As we shall see, at least one or two judges voted for this subparagraph of the dispositif despite not agreeing with all the analysis supporting it.
The Court next turned to the legal consequences of this violation. Beginning with consequences for Israel, the Court said that Israel had a duty to cease construction of the wall and dismantle those parts of it that extend past the Green Line into the West Bank, including East Jerusalem. Invoking Chorz6w Factory, the Court added that Israel was obliged "to make reparation The Court next articulated various legal consequences for other states and international organizations. Citing Barcelona Traction, the Court ruled that Israel had violated some obligations erga omnes, such as those respecting Palestinian self-determination and certain provisions of humanitarian law. 7 The majority also took the view that common Article 1 of the Fourth Geneva Convention, which obliges states to "respect and ensure respect for" the Convention, meant that every state party was obliged "to ensure that the requirements of the instruments in question are complied with."
88 Consequently, states are bound "not to recognize the illegal situation resulting from the construction of the wall" and "not to render aid or assistance in maintaining the situation created by such construction." 9 The vote on this particular holding was 13-2, withJudge KooijmansjoiningJudge Buergenthal in dissent." 0 Lastly, "the United Nations, and especially the General Assembly and the Security Council, should consider what further action is required to bring to an end the illegal situation" brought about by construction of the wall. 91 The Court ended its opinion with some broader thoughts on the Middle East peace process. "Illegal actions," it said, had been taken by "all sides" of the conflict, and both Israel and Palestine were obliged to respect humanitarian law. It called for a peaceful, negotiated solution to the conflict in accordance with Security Council resolutions, it noted that the road map is the most recent diplomatic effort to achieve such a solution, and it encouraged the General Assemblythe addressee of the advisory opinion-to take action to facilitate such a solution.
92
The Separate Opinions Seven judges filed separate opinions. Judge Abdul Koroma stated that construction of the wall "has involved the annexation" of parts of the West Bank. 93 He endorsed all the Court's holdings and emphasized what he saw as the particular importance of those on self-determination, humanitarian law, and obligations erga omnes. 94 judge Awn Al-Khasawneh stressed the importance of the Court's holding on the applicability of the Fourth Geneva Convention, but he expressed less enthusiasm for the Court's repeated references to the road map. While he found "nothing wrong" with endorsing negotiated settlement, Judge A1-Khasawneh said that negotiations were a "means to an end" rather than an end in and of themselves, and he expressed doubt about the viability of the road map.
5
Judge Nabil Elaraby also praised the advisory opinion, in particular its conclusions on humanitarian law and the role of the United Nations, but he maintained that the dispositif should have contained some reference to the Court's condemnation of de facto annexation. 9 6 He also adverted to Israel's unsuccessful motion to disqualify him because of statements he had made before he joined the Court. He insisted that he had been guided by Judge Manfred Lachs's "wise maxim," in his separate opinion in the Nicaragua Judgment, that ajudge should be "impartial, objective, detached, disinterested and unbiased." 97 Judge Owada, also writing separately, suggested that the Court's treatment of the justiciability question was not sufficiently nuanced. Judge Owada agreed that Eastern Carelia was distinguishable because Russia had not been a member of the League of Nations, and he stressed that the Permanent Court had found it "unnecessary" to decide more generally whether the absence of consent should preclude an advisory proceeding when there was an ongoing bilateral dispute. 9 But he thought that Israel's refusal to consent should at least be a "factor" in deciding whether to issue an advisory opinion, and he expressed concern that the Court had relied too heavily on the Namibia advisory opinion as precedent-a case in which the consequences of the act of a UN organ were at issue. 99 Likewise, Judge Owada observed that Israel's nonparticipation imposed an obligation on the Court to be scrupulously fair. In that connection, Israel would have been justified in seeking ajudge ad hoc for the proceedings;l 00 furthermore, the available evidence was "wanting" as to the "Israeli side of the picture."' 0 ' More generally, Judge Owada emphasized the need to recall the broader context, including "violence perpetrated by both sides against innocent civilian population of each other." 1 02 Judge Higgins similarly found the question of propriety less "straightforward" than the Court's majority, though (like Judge Owada) she ultimately voted with the majority. Also like Judge Owada, she quoted the Western Sahara advisory opinion, which maintained that "lack of consent of an interested State may render the giving of an advisory opinion incompatible with the Court's judicial character' ' , 0 3 In Western Sahara, the Court had emphasized that it was not issuing an opinion "in order that [the General Assembly] may later, on the basis of the Court's opinion, exercise its powers and functions" but, instead, to assist the Assembly in carrying out its duties with respect to decolonization. "° In the Wall case, Judge Higgins wrote, "it is the reverse circumstance that obtains," a point on which she found the Court's majority "strikingly silent." 0 5
EchoingJudge Owada, Judge Higgins emphasized the need to consider the dispute in a broader context. The Court's treatment of the history of the Arab-Israeli dispute was "neither balanced nor satisfactory." 0 6 According to Judge Higgins, the Court should have "spelled out what is required of both parties," using Resolution 242 as a frame of reference. She added that the dispositif should have included some reference to the parties' mutual obligations to move forward simultaneously on a peaceful resolution of their dispute. 0
Judge Higgins voted for paragraph 3(A) of the dispositif-the general finding that Israel had violated international law-but she was critical of much of the Court's analysis supporting that conclusion. She found the Court's treatment of humanitarian law "somewhat light," and she chided the Court for not indicating more clearly which provisions of humanitarian law Israel had violated, and which it had not. In fact, she read the opinion as finding that Israel Court that the request for the advisory opinion was valid, but he believed that the General Assembly would have been barred from making its request "if the Security Council had been considering the specific issue of the construction of the wall without yet having taken a decision."15 Judge Kooijmans felt "considerable hesitation" about the propriety of giving an opinion, partly out of fear of "politicization" of the Court, and partly because he did not fully understand how the General Assembly intended to use the opinion in its work."' On the merits, Judge Kooijmans shared some of Judge Higgins's doubts about the applicability of the right of self-determination. 17 He also said that Security Council Resolutions 1368 and 1373 had broadened the notion of self-defense so as to include "international terrorism" not necessarily attributable to a particular state, and he chided the Court for having "bypassed" this wrinkle on self-defense law. Nonetheless, he did not see terror attacks emanating from occupied territory as "international.""1 8
Judge Kooijmans did, however, dissent from the Court's holding in paragraph 3(D) of the dispositifthat all states are under a duty not to "recognize the illegal situation" created by the wall, and that states party to the Fourth Geneva Convention have a further duty to "ensure compliance by Israel" with that Convention. Judge Kooijmans had no problem with a duty not to recognize an illegal "promulgation," such as the annexation of Manchuria by Japan, but he found it meaningless to speak of an obligation not to recognize an "illegal fact." ' 19 As to the Fourth Geneva Convention, he cited one recent study of the travaux prdparatoires suggesting that the ensure respect" language was "mainly intended to ensure respect of the conventions by the [Vol. 99:6 population as a whole." 2 " While Judge Kooijmans did not necessarily support as restrictive a reading as might have originally prevailed in 1949, he was nonetheless uncertain about both the correctness of the Court's holding as a statement of "positive law," and what the obligation would entail other than "diplomatic demarches" to Israel. 12, Judge Buergenthal voted against every subparagraph of the dispositif except the finding that the Court had jurisdiction. His dissenting votes did not mean he disagreed with everything the Court said; in fact, he found "much in the Opinion with which I agree." Instead, his votes reflected his view that the Court should have exercised its discretion not to issue an opinion because it lacked the factual record necessary to reach an informed conclusion. 122 In his view, the "nature" and "impact" of cross-Green Line terror attacks were "never really seriously examined by the Court." Had the majority considered Israel's justifications for the wall more carefully, Judge Buergenthal said, "that would have given the Opinion the credibility I believe it lacks." 123 Judge Buergenthal also criticized the Court for so quickly dismissing Israel's self-defense arguments. Like some of the concurringjudges, Judge Buergenthal noted that Article 51 is not by its terms limited to state-sponsored "armed attack," and he stressed the broad wording of the Security Council's recent resolutions on terrorism. He therefore took the view that an attack emanating from the West Bank across the Green Line did implicate Article 51, and he faulted the Court for having failed to analyze whether the wall was a necessary and proportionate response to the terror threat. 124 More generally, Judge Buergenthal expressed dismay over what he saw as the conclusory nature of much of the Court's analysis. He chided the Court for asserting without explanation that it was "not convinced" that the "military necessity" exceptions in humanitarian law were applicable.
25 Finally, he stressed that Israel had no legal obligation to participate in the proceedings, and that the Court was bound not to draw any "adverse evidentiary conclusions" from Israel's failure to appear. 121 I. THE 13' Beit Sourik, supra note 11, para. 16.
President Aharon Barak, writing for a unanimous three-justice panel, began by announcing what law applied. He reiterated the Supreme Court's longstanding view that the Hague Regulations apply and are enforceable in Israeli courts because they are customary international law, which is part of Israeli law. As for the Fourth Geneva Convention, the Court assumed, without deciding, that it was applicable because "the parties agree that the humanitarian rules of the Fourth Geneva Convention apply to the issue under review." 13 Justice Barak then considered whether the military commander had the authority to erect the fence. In particular, the Court considered whether the fence was motivated by "security" concerns, which could be a valid purpose, or by "political" desires to annex territory, which could not. The Israeli government pointed to its repeated assertions that the purpose of the wall was to fight terror, that it was temporary, that it could be moved, and that it was not intended to establish borders. Affidavits from IDF personnel made similar points. "' In response, Palestinian villagers argued that the wall effected a creeping annexation. Had the purpose been purely military, they argued, the fence would have followed the Green Line. 1 34 But the Court drew the opposite inference: security considerations would be more (not less) likely to require deviation from the Green Line. The Court also noted that the IDF had agreed to move the wall several times over the course of seven judicial hearings on the matter, further indicating that the purpose was related to security. The Court concluded that the purpose of the wall was to promote security.
135
The Court also found that the IDF had the authority to seize private property in order to construct the fence. It noted that humanitarian law permits such seizures for military purposes, provided that compensation is paid. In the Court's view, the crucial question became whether the route of the fence was justified by military necessity.116 It was on this question-whether the route struck an acceptable balance between security and humanitarian concerns-that the Court focused most of its attention.
Justice Barak began his exploration of that question by discussing, at considerable length, the content of the requirement of proportionality. 1 3 7 He concluded that proportionality required (1) a reasonable relationship between means and ends, (2) a showing that there were no less restrictive alternatives that achieved the same security aims, and (3) a showing that the increased security derived from a given routing decision was proportionate to the corresponding increased harm to civilians. 138 He then proceeded to apply this test to a series of individual military orders, each concerning a particular portion of the wall.
In each case, the Court found that the fence satisfied the first test-whether there was a reasonable fit between the means (the fence) and the ends (security). The Court had before it conflicting military opinions on this question; some members of the Council of Peace and Security (a group of retired Israeli military officials) argued that the wall was not reasonably related to its goal, protecting security. The IDF, of course, took the opposite view.' 39 In resolving this conflict, Justice Barak enunciated a moderately deferential standard of review: "whether a reasonable military commander would have set out the route as this military commander did."' 4°T he Court found that the overall decision to place the fence, as well as the specific routes in question, passed this test."' 133 Beit Sourik, supra note 11, paras. 28-29. Likewise, the Court found that each portion of the fence at issue satisfied the second prong of his three-part test: was there a less restrictive route that achieved the exact same security benefit? Again, the Court had before it conflicting testimony from current and former Israeli military officers. And again, the Court deferred to the expertise of the current military officials, holding that it would not "intervene" in the exercise of their discretion. 142 In several instances, however, the Court found that sections of the fence violated the third prong of the test-the requirement of a balance between security benefits and harm to the civilian population. One ten-kilometer segment, for example, was routed so as to preserve Israeli military control of the strategic mountainous area ofJebel Muktam, which dominates the highway from Jerusalem to Modi'in. The Court indicated that this route separated thirteen thousand farmers from their land, and that access gates would result in long lines and require farmers to take circuitous routes to reach their land.
4 3 Noting that the Council for Peace and Security had proposed an alternative, the Court ordered the IDF to find a different route. "Such an alternate route exists. It is not a figment of the imagination. It was presented before us. It is based on military control ofJebel Muktam .... ," The Court made similar findings as to another four-and-a-half kilometer segment of the wall, this one between the villages of Katane and Har Adar; it again stressed the damage to the livelihood of farmers.' 45 Likewise, a five-and-a-half kilometer segment near Beit Sourik had to be rerouted, as the "way of life" of the inhabitants had been "completely undermined." 1 46 Yet another five-kilometer section, this one near Bidu and Beit Daku, had to be altered. " ' The Court then stepped back to assess all of the wall segments at issue, totaling some forty kilometers in length. It had asked the government about compensating farmers with land instead of cash but said it "did not receive a satisfactory answer." The government was obliged to try to find new land for these farmers. "Monetary compensation," the Court held, "may only be offered if there are no substitute lands." 1 48 Finally, President Barak reflected on the tension between the war on terror and democratic ideals. He quoted his own opinion in Public Committee Against Torture in Israel v. Israel: "A democracy must sometimes fight with one arm tied behind her back." 4 9 He added: "Only a separation fence built on a base of law will grant security to the state and its citizens. Only a separation route based on the path of law, will lead the state to the security so yearned for." 150
III. THE DECISIONS IN POLITICAL AND LEGAL CONTEXT
The Wall advisory opinion and the Beit Sourik decision share a few characteristics, but on the whole they reflect fundamentally different judicial approaches to the problem of the security fence. Of course, some of these differences derive from the different procedural postures of the cases and from the very different characteristics of the courts in question. But most of the differences are deeper. In this part, I briefly assess the commonalities between the opinions, then the differences. In part IV, I then offer some concluding thoughts on the broader political and legal context. The ICJ and the Israeli Supreme Court agreed on a few substantive issues. For starters, each court applied the Fourth Geneva Convention to the fence dispute, notwithstanding Israel's longstanding position that the Convention does not apply dejure to Israel's occupation of the West Bank. Admittedly, the Supreme Court did so only because the parties did not make it an issue, a tack the Court has followed in the past. But the bottom line is welcome: as I have argued elsewhere, the better view is that the Convention is applicable. 151 That said, the Supreme Court'sjurisprudence on the Fourth Geneva Convention is somewhat puzzling. A court might readily accept the parties' stipulations on facts, but should a court always defer to the parties' agreement on what law should apply? If in fact the Convention was not applicable, one might think it would be the duty of the Israeli Supreme Court to "say what the law is."' 152 One hopes the Court will have more to say not only on whether the Convention applies to the Israeli occupation but also on the extent to which it is directly binding in Israel as customary international law. ' 5 3 Nevertheless, the Court's application of the Convention in cases like Beit Sourik is certainly an auspicious development. Likewise, it is helpful to have an authoritative statement on the same point from the International Court of Justice.
Of course, the ICJ and the Israeli Court agreed on more than just the applicability of the Fourth Geneva Convention. Each tribunal found that the "security fence" to some extent violates humanitarian law, insofar as it disrupts the daily life and livelihood of the civilian Palestinian population. Obviously, the International Court's holding was far more sweeping than the Israeli Court's limited holding, while the Israeli Court's methodology was more meticulous, both in enunciating the law and in applying it to the facts in a particularized fashion. Nevertheless, the core of the analysis was the same: to at least some extent, the wall strikes an inappropriate balance between security and humanitarian concerns.
The two opinions share one other feature. Neither found it necessary to advert to the legal framework constructed by the Israelis and Palestinians themselves-the Oslo Accords and earlier instruments, such as the Camp David Accords. This methodology may reflect an assumption that the Oslo Accords were never legally binding-or, perhaps, an assumption that they are legally, and not just politically, dead.
Such assumptions are misplaced. The accords were intended to be legally binding. They speak of "enter[ing] into force."' 54 They use language of obligation, such as "shall" and "will."
They are characterized by a high degree of legal formality: they are in writing, they were signed at treatylike ceremonies, and they were executed by the highest representatives of the parties. They may not be agreements "between states," as envisioned by Article 2 of the Vienna Convention on the Law of Treaties,' 55 but they are agreements between a state and the PLO, 156 which might well be considered a "subject of international law" that can be bound by an international The PLO signed the accords, not the Palestinian Authority. The accords recognized the PLO as having some competence to sign international agreements "for the benefit" of the PA, whereas the PA's competence was restricted to domestic matters. Interim Agreement, supra note 154, Art. IX(5). Apparently, this arrangement was intended to allay Israeli concerns that a unified PLO/PA might be regarded as a state. But there is no evidence that this configuration was intended to relieve the accords of binding force.
[Vol. 99:6 agreement. Article 3(a) of the Vienna Convention provides that it does not affect the "legal force" of agreements involving "subjects of international law," and some state practice, mostly involving decolonization agreements, suggests that states have treated agreements with substate entities as legally binding.' 57 The Israeli-Palestinian dispute may not involve decolonization in the traditional sense, but it is plainly analogous. Palestine appears to be a state in statu nascendi.
It enjoys observer status at the United Nations; the PLO has attempted to accede to the Geneva Conventions; Palestine was permitted to make written and oral submissions before the ICJ in the Wall case; it has embassies around the world; and dozens of states recognize it. In the view of some judges of the ICJ, the Court should have reminded Palestine (and not just Israel) of its obligations to respect humanitarian law. If such obligations exist, then surely bilateral treaty obligations can, too. Even if the PLO or Palestine is not a subject of international law, the accords might still be seen as binding declarations made by a state (Israel) in good faith, in the manner of Nuclear Tests.' 5 s Or, as Israel's former legal adviser Robbie Sabel suggests, one might construct "a legal theory whereby a state would be under a legal obligation to comply with undertakings made to a substate entity-the obligation being unilateral but conditional on the compliance by the substate entity with its commitments as defined by the agreement." 159 If the Oslo Accords were binding when entered into, they are still, generally speaking, in force today. It may well be that Oslo is politically dead, as Ariel Sharon and countless other politicians and pundits like to say. But that does not mean they are dead legally. Yes, there have been material breaches of the accords, but international agreements do not terminate automatically upon breach, even material breach, by one party or the other; one party must invoke the other's breach as a basis for termination. ' 60 In this case, neither party has formally invoked breach by the other as a basis for termination. Prime Minister Sharon has pronounced them "dead," but his government has not formally declared them no longer in force. In fact, Israel has continued to abide by several of its central obligations under Oslo. It continues to recognize the Palestinian Authority. It has, from time to time, continued to transfer tax revenue to the Palestinian Authority, " as required by the Interim Agreement.' 62 It continues to favor a negotiated peace along the general lines envisioned by the accords. Israeli law still implements the Oslo Accords, and that implementing legislation has not been repealed. The Palestinians, for their part, continue to recognize Israel and continue to operate their Palestinian Authority within the framework envisioned by Oslo, although they still have not held new elections for the Palestinian Legislative Council.
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It is also not plausible to suggest that the Oslo Accords have terminated simply because of the passage of time. To be sure, they describe themselves as "interim" agreements that were intended to lead to a permanent status agreement. They originally envisioned a five-year interim period ending on May 4, 1999, but did not provide that they would terminate automatically if success was not achieved by that date. In fact, the agreements contain no termination clauses at all. As the May 4 deadline approached, Yasir Arafat initially threatened to declare Palestinian statehood unilaterally, " but he was persuaded not to do so, and the parties appear to have tacitly agreed to keep the agreements in force after May 4, 1999. That date came and went without much fanfare, 6 5 and four months later the parties reaffirmed their Oslo commitments in the Sharm el-Sheikh Memorandum.1 66 In any case, neither the ICJ nor the Israeli Supreme Court relied to any significant extent on the Oslo Accords, not even as guides to interpretation of other instruments. This methodology is perhaps understandable in the case of the Israeli Court, which is part of a legal system that, like many others, maintains that some obligations are binding only on the international plane. But it is less understandable in the case of the ICJ, which went to great lengths to rely on legal sources that seem further removed from the Wall controversy than the Oslo Accords-instruments such as the Convention on the Rights of the Child and the Economic and Social Covenant.
6 7 After all, if the accords are binding, then they have much to say about the fence case. The Interim Agreement forbids both parties to "change the status" of the West Bank pending the outcome of permanent status negotiations.' 6 Settlements, borders, and Jerusalem are all reserved as "permanent status issues," to be settled by negotiation. 66 The Palestinians are obliged to combat terrorism and cease supporting it; in exchange, Israel is obliged to redeploy from the West Bank. 1 70 These obligations all seem highly relevant to the "legal consequences" of construction of the wall.
Differences
The differences between the opinions outweigh the similarities. The International Court adopted a broad, sweeping holding that every inch of the fence violates international law. The Israeli Court found that many, but not all, segments of a portion of the wall violate international law. The ICJ applied a wide range of legal sources, including humanitarian law, the two Human Rights Covenants, the Convention on the Rights of the Child, and the right of self-determination. The Supreme Court focused narrowly on humanitarian law and Israeli administrative law. Again, some of these differences stem from the different characteristics of the two tribunals and the differing procedural posture. But they also reflect deeper differences on questions of methodology and substance.
The Israeli Court employed a meticulous and particularized methodology that seems more satisfying than the generalized approach of the International Court, even allowing for the fact that the latter court was ruling in an advisory capacity. In ascertaining and applying the law, the International Court spoke in conclusory terms, whereas the Israeli Court engaged in a much fuller (though sometimes also conclusory) analysis. The International Court asserted without explanation that the "military necessity" exceptions in humanitarian law were inapplicable. 171 It curtly announced that Article 51 of the Charter had "no relevance" to the case. It characterized the case as different from those described in the 2001 Security Council terrorism resolutions because the terror attacks originated within occupied territory, but it did not explain why that difference matters. It found that the fence violated the right of self-determination without fully explaining how. By contrast, the Israeli Court spent several paragraphs developing, in painstaking detail, a three-part test of "proportionality" that rivals the most intricate constructions 165 [Vol. 99:6 of American constitutional law. Intricacy is not always a good thing, but at least the analysis was full-bodied enough to give the reader a thorough understanding of the Israeli Court's reasoning.
Likewise, the Israeli Court was much more careful about finding facts and applying law to those facts. It engaged in a careful, detailed, case-by-case analysis of a number of segments of the wall involving lengths of about five to ten kilometers each. It frankly weighed security concerns against humanitarian ones, and more often than not found that insufficient attention had been paid to the humanitarian concerns. By contrast, the International Court had little to say about facts relating to security and terrorism. Obviously, this silence resulted partly from Israel's decision not to participate on the merits. But even without active Israeli participation, it is difficult to believe that the Court could not have considered the security considerations in more detail simply on the basis of information available in the public domain. For example, a lively debate has taken place in public fora in Israel on whether the wall has in fact saved lives. Commentators and the Israeli government have published various statistics comparing prefence deaths with postfence deaths.
1 7 2 But the ICJ's opinion contained no argument or counterargument on these factual questions. These differences in methodology are not all attributable to the difference between the procedural postures of the two cases or the difference between an international and a domestic court. The differences suggest a deeper difference in the two courts' conceptions of theirjudicial role. The Israeli Supreme Court's jurisprudence is not just restrained-too restrained at times, as when it avoids questions relating to the applicability of the Fourth Geneva Convention-but also eminently pragmatic. In Beit Sourik, the Court issued an opinion that can be understood and implemented by the military personnel responsible for the route of the fence, and that can be accommodated politically by the Israeli politicians responsible for authorizing and funding it. The decision is a reasonable mix of the retrospective (finding past and present violations of law) and the prospective (fashioning practical relief to cure those violations).
By contrast, the decision of the International Court is not simply expansive and sweeping; it is primarily retrospective and relatively unconcerned with practical implementation. The great bulk of the opinion is given over to finding past and present violations of law. Those sections devoted to prospective implementation have the virtue of simplicity-they merely instruct Israel to tear down the entire wall-but they are not likely to influence Israeli (or American) decision making. Perhaps no decision of the ICJ would have commanded respect in Israel; but it is at least worth asking whether the Court might have achieved more had it engaged in a detailed, factbased inquiry into whether particular segments of the wall could or could not be justified on security grounds. The International Court's decision was studied, after all, not just by lawyers in the Israeli government, but also by lawyers in the government of Israel's most important ally, the United States. If the ICJ had hoped to encourage the United States to press for modification of the most troubling segments of the fence, the Court missed an opportunity to provide guidance on where to begin.
IV. CONCLUSION
Where, then, do these decisions leave the wall, and, more broadly, the Israeli-Palestinian dispute? Obviously, the decision of the International Court is nonbinding, whereas Israel has said it will abide by the decisions of its own courts. Thus, in the short run the likely result is some relocation of segments of the wall but no cessation of construction. Interestingly, the Israeli Supreme Court did instruct the government to "assess" the International Court's decision after it came down. 
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have an effect on rulings by Israeli courts about the administration of military authority in the territories and about the building of the fence." |7 The broader implications, of course, are more difficult to predict. Themost likely conclusion is that the fence will make it harder to reach a comprehensive settlement of the conflict. It adds yet one more "permanent status" issue to an already long list of intractable matters. Israel hopes that the wall will decrease terrorism, and that a less violent atmosphere might actually be more conducive to peace. It is too early to assess whether the barrier has actually achieved its goal of deterring terrorism, if only because it has not yet been completed, although it does appear that terrorist attacks have subsided somewhat over the past year. But even if thewall does succeed in this aim, it will also have enraged a substantial segment of the Palestinian population, deprived thousands of farmers of access to land, and fostered still more distrust between Israelis and Palestinians. The best that can be hoped for is that this anger can be curbed through a generous program of compensation in kind, or at least in money, and that mutual trust can be rebuilt over a period of years and decades.
Will the "security fence" ever come down? Israel insists it is temporary, and that it will disappear once terror disappears. But terrorism will not entirely disappear, certainly not in our lifetimes. Nor is it likely that the fence will disappear. In fact, the wall is a sort of self-fulfilling prophecy. The more successful it is in suppressing terror, the more likely it is to become permanent. And if terror continues, then the natural impulse will be to improve the wall's defenses, not to tear them down. Thus, the most likely result is that the fence will eventually demarcate the Israeli side of a negotiated border between Israel and Palestine. The route of the wall will change as part of the agreement to demarcate this border, but the wall itself will not disappear. That prospect is, to say the least, depressing.
Still, there is cause for hope. The passing of Arafat and the emergence of a new set of Palestinian leaders may have brightened prospects for peace. The Bush administration now seems more committed to an active role in pursuing a negotiated settlement. More fundamentally, the impulses that drove the Oslo process have not disappeared: Israel has an interest in relieving itself of the political, financial, and military burdens of occupation; and the Palestinians have an interest in self-government and the benefits of statehood. Oslo will rise again, clad in new clothes and endowed with a new name. Oslo is not dead; it merely sleeps. 175 
THE ICJ'S ADVISORY JURISDICTION AND THE CRUMBLING WALL BETWEEN THE POLITICAL AND THE JUDICIAL
By Michla Pomerance*
It is hardly surprising that the controversial advisory opinion of the International Court of Justice in the case concerning the Israeli security fence raised serious concerns in many quarters, on multiple grounds. Most prominently, as some of the judges and numerous commentators have noted, the restriction of the right of self-defense under Article 51 of the United Nations Charter to attacks by "states" is unwarranted on the basis of the text.' It is also, of course, illogical in an era when the worldwide terrorist threats stem primarily from nonstate actors. Additionally,
